Summary of Amendmentsto the Massachusetts Minimum Wage Regulations

Effective April 25, 2003

In September of 2001, the Division of Occupationa Safety (DOS) established the Minimum
Wage Program. The program was designed to oversee the issuance of minimum wage waivers and
formal opinion letters interpreting the Massachusetts Minimum Fair Wage Law, G.L. c. 151, and
Regulations, 455 C.M.R. 82.00 et seq.

In the ensuing year, DOS saw a Sgnificant increase in the number of inquiries from employers
and employees about the meaning and interpretation of the then-existing Minimum Wage Regulations.
These inquiries reveded sgnificant ggps in the regulations and indicated that severd regulatory
provisions, such as those governing wage deductions, were in need of clarification. Thisagency dso
came to the conclusion that the regulations should be brought in line with anadogous federd law in
severa key aress.

On November 18, 2002, DOS issued proposed amendments to the Minimum Wage
Regulations. Following public notice, two public hearings were held. The first hearing was held on
January 6, 2003, in Boston, and the second hearing was held on January 9, 2003, in Springfield.
Written comments were a o received until January 16, 2003.

Thefollowing isa summary of the find Minimum Wage Regulations, effective April 25, 2003:
(For your convenience, dl changes made from the November 18, 2002 proposed regulations are
summarized a the end of this document.)

Substantive Amendments

2.01: Definitions

Regular Hourly Rate: The phrase “ other than a bona fide executive, administrator or professond” has
been replaced with “other than an employee exempt from overtime under M.G.L. c. 151, 81A.” The
“executive, adminigrative, and professona” exemption is only one of 20 exemptions under the Sate
overtime law and the regulation has been amended to reflect that fact.

The last sentence has been deleted and a new sentence inserted that: 1) retains the statutory exclusion
of commissions, bonuses, and other incentive pay required by statute, and 2) adds in the exclusion of
other sums delineated under the Fair Labor Standards Act, (FLSA), commonly known asthe “7(e)
exclusons”



This change fillsa sgnificant gap in the regulaions. In the pagt, there was little direct regulatory
guidance as to what was considered part of the regular hourly rate for purposes of overtime caculation.
For example, were travel reimbursements included in the regular hourly rate? Since travel
reimbursements are explicitly excluded under 29 U.S.C. §8207(€)(2)), it isnow clear that such
reimbursements are excluded from the regular hourly rate under Sate law aswll.

Uniform A sentence has been added to clarify that clothing requirements that are more in the nature of
a“dress code’ are not considered uniforms.

2.02: Basic Minimum Wage and Overtime Rates

The new sub-section 2.02(3) consolidates two definitions for overtime rates(s) that appeared in the
former sub-sections 2.02(4) and 2.03(3). Additionally, language has been added that ties the ate's
“executive, adminidrative, and professona” exemption to the andogous federal exemption.

2.03: HoursWorked

The former “on-call” provision, sub-section 2.03(1)(b), governed on-cdl time at the work site, with a
gpecid provison that dedt with on-cal timeat “night.” This sub-section was somewhat dated asiit did
not specificaly address on-call time away from the work site (i.e. on pagers/cellphones) which has
become far more common, and it assumed day shifts are the norm, which is not dways the case.

The new sub-section addresses on-cdl time off the work gsite (in the new sub-section, 2.03(2)), and
addresses “deep time’ and 24/7 work shifts at the work gsite (in the new sub-section 2.03(3)), thereby
bringing state law in line with andlogous federd law inthisarea. The latter is the one mgor aspect of
“hours worked” where Massachusetts has differed sgnificantly from federd law, and, in the past, was
confusing for employers and employees dike.

The former travel time sub-section 2.03(2) has been re-written to address specifically home-to-work
time. Compensation for travel time from aregular work ste to an dternate location has also been
clarified. Thewords“at the same rate as for working time’ have been ddeted. Overnight travel avay
from home is now consistent with anadlogous federd law in this area.

2.04: Wage Payments and Deductions From Wages

The former sub-section 2.03(4) governing wage deductions caused afair amount of confusion. The
new Section 2.04 amsto claify thisarea of the law.



The former introductory sentence has been changed to clarify that only alowable meds and lodging
deductions ddlineated in (a) and (b) can be deducted from, and thereby be considered part of, the
basic minimum wage. References to wages in sub-sections (a) and (b) have been changed to reference
the basic minimum wage.

In 455 C.M.R. 8§2.04(1)(a), alowable lodging deduction have been increased to: $35.00 per week for
aroom occupied by one person; $30.00 per week for aroom occupied by two persons; and $25.00
per week for aroom occupied by three or more persons.

In 455 C.M.R. 82.04(1)(b), dlowable meals deductions have been increased to: Breakfast, $1.50;
Lunch $2.25; and Dinner $2.25. However, no deduction for meals may exceed the actud cost to the
employer of providing the med.

The former sub-section 2.03(4)(c)(1) governing uniform deductions has been moved to the next sub-
section, 2.04(3). (Seediscussion below.) The former sub-section 2.03(4)(c)(2), new sub-section
2.04(2)(a), has been re-written to reflect DOS's current interpretation of uniform maintenance costs
and its effect on minimum wage. This new sub-section parallels federa trestment of this area

A new sub-section 2.04(3) restates the former sub-section 2.03(4)(c)(1) and clarifies that deductions

for meds, lodging, and uniforms may not ater an employee s regular hourly rate for the purposes of
overtime caculation. This sub-section is dso congstent with analogous federd law.

2.05: Employer Licenses

This section reorganizes the former sub-sections 2.03(5),(6) & (7) which govern employer licensesto
pay sub-minimum wage. The former sections were confusing and, at times, overlapping. This
amendment and reorganization of this section brings the regulaion in line with the Satute.

The various student worker licenses have been put together under one heading. (The former sub-
section 2.03(5) permitted issuance of alicense to the “learner or gpprentice.” This was changed to the
employer of the learner or apprentice, to be consstent with statutory authority under G.L. c. 151, 89.)
Summer camps are addressed in a separate provision, and references to training programsin
educationd inditutions have been diminated as they are aready excluded from the definition of
“occupation” under G.L. c. 151, 82. Theword *handicapped” has been replaced with “disabled.”

2.06: Notice and Recordkeeping

The record-keeping section, 455 C.M.R. 82.06(2), has been amended to include reference to other
statutory record-keeping requirements found in M.G.L. c. 151, 883 and 19(3). The section hasdso



been amended to require employers to record the dates on which employees worked, and the sub-
section aso clarifies the meaning of “transcript” in M.G.L. c. 151, 883, 15, and 19(3).

A new sub-section 2.06(3) permits rounding practices in the recording of hours worked.

Other Minor Technical Amendments

2.01: Definitions

Tipped Employee: The change of “Service’ to “Tipped” employeeis more in the nature of atechnicd
amendment.

Working Time: The term “workplace’ has been changed to “work site” to be consistent with other
regulatory provisons.

2.02: Basic Minimum Wage and Overtime Rates

Sub-section 2.02(1) has been given atitle (“Basic Minimum Wage’) to make it consistent with the
other sub-sections within Section 2.02. Specific references to amounts have been diminated in the
amendment so that it is no longer necessary to promulgate a new regulation each time the satuteis
amended to change the minimum wage.

Sub-section 2.02(2), “Learner or Apprentice Rate,” has been diminated as duplicative. The 80
percent rate is dready included in the Student Learner License provision.

The new sub-section 2.02(2) is the former sub-section 2.02(3), “ Service Rate.” Minor changes have
been made: 1) theterm “tipped employee’ replaces “ employees receiving more than $20 per month in
tips,” as tipped employees are already defined in sub-section 2.01; 2) sub-section 2.02(3)(b)(1) has
been changed to reference the third, not the second paragraph of G.L. ¢. 151, 87; and 3) sub-sections
2.02(3)(b) and 2.02(3)(b)(2) were amended to read equals or exceeds the basic minimum wage.

2.03: HoursWorked

(1) Thetitle of “Minimum Daily Hours’ has been changed to “Reporting Pay.” The change in language
reflects the current DOS interpretation of this provision.



2.04: Wage Payments and Deductions From Wages

The word “luncheon” has been changed to “lunch” in the current sub-section 2.03(4)(b), which isthe
new sub-section 2.04(1)(b).

2.06: Notice and Recor dkeeping

Sub-section (1), “Workplace Notice,” (formerly sub-section 2.03(8)), eliminates the words “available
from the Office of the Attorney Generd.” The regulation sill requires employersto post the Notice
issued by the Commonwedth.

Changes From 11/18/02 Proposed Amendments
1. The proposed sub-section 455 C.M.R. §82.02(4) has been del eted.

2. In 455 C.M.R. 82.03(4)(b), the term “work shift” has been changed back to its current form,
“work day.”

3. In 455 C.M.R. 82.04(1)(a), the dlowable lodging deductions have been increased to: $35.00
per week for aroom occupied by one person; $30.00 per week for aroom occupied by two
persons, and $25.00 per week for aroom occupied by three or more persons.

4, In 455 C.M.R. §2.04(1)(b), the alowable meals deductions have been increased to: Breskfast,
$1.50; Lunch $2.25; and Dinner $2.25. However, no deduction for meas may exceed the
actud codt to the employer of providing the med.

5. The workplace notice section, 455 C.M.R. 82.06(1), has been clarified to make it clear that
employers must post the workplace notice issued by the commonwedlth.

6. The record-keeping section, 455 C.M.R. 82.06(2), has been amended to include reference to
other statutory record-keeping requirements found in M.G.L. c. 151, 883 and 19(3). The
section has a so been amended to require employers to record the dates on which employees
worked, and the section aso clarifies the meaning of “transcript” in M.G.L. c. 151, 8§83, 15,
and 19(3).



